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Gurvent Dopics. 


HAT appears to be the first decision of 

a Federal court on the subject of the 
boycott was rendered in the United States 
Circuit Court of Appeals, sitting in the city 
of St. Louis, Mo., on the 13th inst. The case 
is that of the Oxley Stave Company, of Kan- 
sas City, v. J. S. Hoskins and twelve others. 
The defendants are all members of Coop- 
er’s Union No. 18, of Kansas city, and the 
Trade’s Assembly of the same place. The 
facts appear to be that in January, 1896, the 
Stave company placed in their establishment 
a plant to hoop barrels. This action angered 
the defendants, who, after requesting the 
company to withdraw the machines and hav- 
ing their request refused, caused a boycott 
to be declared against the company. The 
latter, through their attorneys, secured from 
the United States District Court an injunc- 
tion against the defendants restraining them 
from carrying on the boycott. The defend- 
ants appealed to the United States Circuit 
Court of Appeals, which now affirms the de- 
cision of the lower court. In doing so, 
Judges Sanborn and Thayer held that the 
defendants had no right to form a conspiracy 
to deprive the plaintiff of its right to manage 
its own business, for if such action were law- 
ful, then a combination might be organized 
for the purpose of preventing the use of type- 
setting machines, presses, harvesters, thresh- 
ers and thousands of other useful inventions. 
In other words, it was held that the boycott 
is not a legal weapon. The opinions in the 


Vou. 56 — No. 22. 





case — for the court was divided — will be 
published in full in these columns as soon as 
they can be obtained, for we regard the de- 
cision as of the highest importance, not alone 
to labor organizations and corporations, but 
to the public at large. Judge Caldwell, in a 
lengthy dissenting opinion, in which he in- 
veighs vigorously against trusts, says: “ All 
capital seeks to increase its power by combi- 
nation, and to that end assumes the form of 
corporations and trusts. Many of these 
combinations are on a gigantic scale. They 
are the employers of the great mass of la- 
borers. They are formed solely for pecuni- 
ary profit. They defy all social restraints 
that would have a tendency to lessen their 
dividends. What the stockholders want is 
more dividends, and the best manager is the 
man who will make them the largest. The 
struggle is constant between laborers, whose 
labor produces the dividend, and those who 
enjoy them. The manager is tempted ‘to 
reduce wages to increase dividends and the 
laborers resist the reduction and demand liv- 
ing wages. Sometimes the struggle reaches 
the point of open rupture. When it does, 
the only weapon of defense the laborer can 
appeal to is the strike or the boycott, or both. 
These weapons they have an undoubted right 
to use, so long as they use them’ in a 
peaceable and orderly manner. This is the 
only lawful limitation upon their use. That 
limitation is fundamental and must be ob- 
served. It was observed in the case at bar 
to its fullest extent.” 

While the full text of the opinion is not at 
hand, we cannot refrain from expressing the 
opinion that the position of Judge Caldwell 
is untenable, and his reasoning unsound. 
Perhaps it would be more accurate to say 
that he is partly right and partly wrong. 
With respect to the strike as a legitimate 
weapon, legally used, in the hands of the 
wage-earner, in resisting proposed reduc- 
tions of, or in enforcing the payment of 
higher wages, there can be no doubt that 
Judge Caldwell is right. Workmen may 
quit work whenever they see fit, either singly 
or in groups. As to the boycott, however, 
the majority opinion of the court, it seems 
to us, is not only good law, but voices the 
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sentiment of the great majority of the Amer- 
ican people. The so-called boycott is an 
un-American, detestable method of coercing 
employers which ought not to be recog- 
nized as a legal weapon of offense or defense. 
To thus legalize its use, even in a “ peaceable 
and orderly manner,” as Judge Caldwell in- 
geniously puts it, would be not only inequi- 
table but in the highest degree dangerous to 
labor as well as to capital and to organized 
society. If Judge Caldwell’s opinion were to 
be made the law of the land, it would result 
in the institution and perpetuation of a sys- 
tem of tyranny the evil consequences of 
which it would be difficult to overestimate. 
It would be, indeed, the legalizing of con- 
spiracy to ruin an unpopular employer or 
bring him to terms. It might be said, on 
the other side, that everyone has an inherent 
right not only to withhold his patronage 
from an alleged unfair merchant or em- 
ployer, but to advise others to do the same, 
and that this is all that a boycott amounts 
to. The distinction, however, is easily made. 
The movement becomes a boycott — and, 
according to the decision under review, not 
a legal weapon—when it assumes large 
proportions through the denouncing and 
“blacklisting ’’ of the merchant or em- 
ployer in the newspaper organs of the labor 
fraternities, or in other ways which it is un- 
necessary to point out, and in this form it 
ought never to be allowed to obtain a foot- 
hold in this country. 


A very interesting case relating to the lia- 
bility of a railroad corporation for personal 
injuries sustained, as alleged, by reason of 
the negligence of its agents and servants, 
was decided, on the Ist inst., by the U. S. 
Supreme Court. It was that of Richard H. 
Fletcher, plaintiff in error, v. The Baltimore 
& Potomac Railroad Company, Mr. Justice 
Peckham delivering the opinion of the court. 
The evidence on the trial tended to show 
that on May 16, 1890, the plaintiff, an em- 
ploye of the company, while standing at the 
intersection of South Capitol street and Vir- 
ginia avenue, in the city of Washington, was 
struck by a piece of bridge timber which had 
been thrown from a flat car by one of the 





company’s workmen on the train, and per- 
manently injured. The defendant had been 
in the daily habit, for a number of years, of 
running out of Washington and Alexandria 
a repair train of open flat cars loaded with 
its employes, and the train returned every 
evening about 6 o’clock, and drew the work- 
men back to their homes. These men were 
allowed the privilege of bringing back with 
them for their own individual use, for fire- 
wood, sticks of refuse timber left over from 
their work of repairing the road. It was 
the constant habit of these men during a 
number of years, to throw off pieces of fire- 
wood while the train was in motion, at such 
points on the road as were nearest their 
homes, where the wood was picked up and 
carried off by some of the members of their 
families or other persons waiting there for it. 
The only caution given the men on the part 
of the servants or agents of the company 
was that they should be careful not to hurt 
any one in throwing the wood off. The 
foreman of the gang was the man who us- 
ually gave such instructions. This evidence 
having been given, the plaintiff rested and 
the defendant then moved for the direction 
of a verdict in its favor, which motion was 
granted, and the judgment entered on the 
verdict having been affirmed by the Court of 
Appeals (6 App. D. C. 385), came before the 
Supreme Court for review. The court was 
not called upon to say that the defendant was 
in fact guilty of negligence, but thought the 
question whether the defendant was or was 
not negligent was one which should have 
been submitted to the jury. The Supreme 
Court holds that the liability of the defendant 
to the plaintiff for the act in question was not 
to be gauged by the law applicable to fellow- 
servants, where the negligence of one fellow- 
servant by which another is injured imposes 
no liability upon the common employer. The 
facts existing at the time of the happening 
of this accident do not, the court thinks, 
bring it within this rule. While the com- 
pany does not insure against the perform- 
ance of an act such as that in question, it 
rests under an obligation to use reasonable 
diligence to prevent its occurrence. The 
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and were being transported to their homes 
by the company which had, during the time 
of such transportation, full control over their 
actions. Whether or not they were through 
with their work the court does not think ma- 
terial. The court says: “If the act on the 
car were such as to permit the jury to find 
that it was one from which, as a result, in- 
jury to a person on the street might reason- 
ably be feared, and if acts of a like nature had 
been and were habitually performed by those 
upon the car to the knowledge of the agents 
or servants of the defendant, who with such 
knowledge permitted their continuance, then 
in such case the jury might find the defend- 
ants guilty of negligence in having permitted 
the act, and liable for the injury resulting 
therefrom, notwithstanding the act was that 
of an employe and beyond the scope of his 
employment, and totally disconnected there- 
with.” The court thinks it was a question 
for the jury to say whether the custom was 
proved; whether, if proved, it was known to 
and acquiesced in by those in charge of the 
train as servants of the company; and 
whether it was a dangerous act from which 
injury to a person on the street might reason- 
ably be apprehended; and if so, whether 
there was a failure on the part of the defend- 
ant to exercise reasonable care, in view of 
all the circumstances, to prohibit the custom 
and prevent the performance of the act. For 
these reasons the judgment was reversed and 
the case remanded to the Court of Appeals of 
the District of Columbia, with directions to 
reverse the judgment of the Supreme Court 
of the District and remand the case to that 
court with directions to grant a new trial. 


A mooted question as to the status of ex- 
pert witnesses with reference to compensa- 
tion for testifying as such, has been settled 
by a decision in the Supreme Court of IIli- 
nois. It was an agreed case carried up from 
the Circuit Court of Sangamon county. Dr. 
J. N. Dixon, of Springfield, who was called 
as an expert witness in a personal injury case 
against the city of Springfield, refused to 
testify unless he was first paid a reasonable 
fee— presumably fixed by himself — for 
this service, claiming that his professional 





opinion was his own property and could not 
be taken away from him except by due pro- 
cess of law, as provided by the State Con- 
stitution. Judge Creighton, of the Circuit 
Court, ruled against him and fined him for 
contempt of court. This ruling is now up- 
held by the Supreme Court. In other words 
expert witnesses in Illinois are on the same 
footing as all other witnesses, and must ap- 
pear when subpoenaed. 


The State Bar Association of Georgia, ac- 
cording to recent newspaper reports, has re- 
solved to ask the legislature to make three 
important changes in the criminal law of that 
commonwealth. The Criminal Code of 
Georgia provides that in capital cases, or 
cases involving imprisonment for four years 
or more, the prisoner may peremptorily chal- 
lenge twenty of the jurors called to try him, 
and in cases involving less than four years’ 
imprisonment he may challenge twelve of 
such jurors peremptorily. The State, how- 
ever, is only allowed one-half the number of 
peremtory challenges allowed to the accused. 
The first recommendation is that this dis- 
crimination against the prosecution be re- 
moved, and as many challenges be permitted 
to the public prosecutor as to the prisoner. 
In Georgia, a defendant in a criminal case 
cannot testify in his own behalf, but he has 
the right to make a statement to the court 
and jury “ which shall not be under oath, and 
shall have such force only as the jury may 
think right to give it.” The State Bar Asso- 
ciation would do away with this system and 
permit the prisoner to be a witness for him- 
self under oath and subject to a proper cross- 
examination, in accordance with the proced- 
ure in New York. The third reform advo- 
cated by the association is greater liberality 
in allowing defective papers in criminal cases 
to be amended. All of the proposed changes 
are in the right direction and ought to be 
put in force without unnecessary delay. 


The plan which has been adopted in the 
recruiting of the board of editors of the Yale 
Law Journal for the ensuing year is one 
which will commend itself, and ought to be- 
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decided largely on the basis of a thesis com- 
petition, the decision being governed some- 
what, also, by the quality of the class-room 
work of the competitors. The subjects 
chosen are these: “ The Demerits of the 
Olney-Pauncefote Arbitration Treaty; ” “In 
What Light can Stock Certificates be 
Termed Quasi-negotiable?” “Should the Or- 
dinary Course in American Colleges for the 
Degree of B. A. be Shortened to Three 
Years?” “ The Influence of the Penn Char- 
ter on the Institutions of Pennsylvania now 
Existing; ” “ The One-man Power in Mod- 
ern City Charters.” Any one of these topics, 
all of which are timely and most suggestive, 
may be selected. The theses are to be about 
4,000 words in length, and handed in prior 
to March 1, 1898. To the author of the 
most meritorious thesis will be awarded a 
prize of $25.00. 


The Solicitor’s Journal (London) mentions 
the fact that in the case of Reg. v. Stormonth, 
tried recently before Ridley, J., at the Old 
Bailey, the circumstances were almost identi- 
cal with those in Reg. v. Alison(8C. & P. 418). 
In each case a man and a woman had agreed 
to die; poison was obtained, they divided it, 
drank it, and lay down together to die; but 
the woman alone died while the man recov- 
ered and lived to be indicted and convicted 
for murder. In a more recent case, Reg. v. 
Jessop (16 Cox, 204), the facts were again 
practically the same, though in this case both 
the persons who agree to die together by 
poison were young men. Field, J., before 
whom the survivor was tried for the murder 
of his friend, in summing up to the jury, said: 
“A person who administers poison to an- 
other with the intention of killing him is 
guilty of murder if that person dies, and if 
two persons agree that they will each take 
poison, each person is a principal and each 
is guilty.” The prisoner was convicted in 
this case also, and neither decision has ever 
been seriously questioned. At one time a 
person who counseled, aided, or abetted an- 
other to commit suicide, but who was not 
present when the felo de se put an end to his 
life, was in the position of an accessory be- 
fore the fact to murder. An accessory be- 








fore the fact, however, could not at common 
law be tried until the principal felon had been 
convicted, unless he were tried along with 
the principal. Hence it followed in such a 
case that the accessory to the felony of self- 
murder escaped punishment, as it was not 
possible to try the principal. The law on 
the subject has, however, been altered by 
section 2 of 24 and 25 Vict. c. 94, which 
provides that an accessory before the fact to 
any felony may be indicted and convicted as 
such “whether the principal felon shall or 
shall not have been previously convicted, or 
shall or shall not be amenable to justice.” If, 
however, as in the cases noticed,a person aids 
or abets another in committing suicide, and 
is actually present when that other takes his 
own life, he is guilty of murder at common 
law as a principal in the second degree. And 
as principals in the second degree and acces- 
sories before the fact are all in law equally 
guilty with the principal in the first degree, 
it follows that anyone who aids and abets 
another in the crime of suicide is in law 
guilty of murder and liable to the penalty of 
death. Another very interesting case, in- 
volving the loss of human life, is mentioned 
by the same authority as having been tried 
at the Old Bailey recently. 
who was indicted for manslaughter, was a 
member of the sect called the Peculiar 
People, whose tenets appear to be not unlike 
those of the so-called Faith Curists. These 
people have religious objections to calling 
in medical advice or to using medicine in 


The prisoner, 


case of illness, but instead of this they call 
in some of their elders, pray over the sick 
person, and annoint him with oil in the name 
of the Lord. “In this case,” says the Jour- 
nal, “a child of the prisoner’s died without 
having received attention, 
though it was sworn that the child would 


any medical 
probably have recovered under proper treat- 
ment. At one time the law seems to have 
been different on this subject to what it is 
now. There can be no doubt that if a per- 
son who has a duty to another culpably neg- 
lects that duty, by reason of which neglect 
the other dies, such person is guilty of man- 


slaughter at the least. When, however, a 
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parent is kind to, and careful of, his child, 
but nevertheless in case of illness refuses to 
summon medical aid, under the bona fide be- 
lief that the annointing with oil and prayer 
of elders is more likely to be beneficial to the 
child, it was found hard to say that the parent 
was guilty of culpable neglect. Therefore, 
in times past, it has been held (though the 
law was never quite settled) that such per- 
sons were not guilty of manslaughter, even 
though a jury was convinced that with 
proper medical attention the child would 
have lived. Section 37, however, of the 
Poor Law Amendment Act, 1868, provided 
that every parent who wilfully neglected to 
procure medical aid for his child, so as to 
seriously injure the health of such child, 
should be guilty of a misdemeanor, and so 
imposed upon a parent a positive statutory 
duty. After this act became law the case of 
Reg. v. Downes (24 W. R. 278, 1 Q. B. D. 
25) was argued before the Court of Crown 
Reserved. The facts were precisely 
the same as in the recent case, and the court 
held that, whatever the motives of the father 
were, he had wilfully and intentionally, 
though perhaps not maliciously, disobeyed 
the law by neglecting to call in medical aid. 
This was culpable neglect, and through this 
neglect the child’s life was lost, therefore the 
prisoner was guilty of manslaughter. The 
section of the act of 1868 referred to above 
has been repealed, but the Prevention of 
Cruelty to Children Act, 1894, provides that 
any person having the care of a child under 
sixteen years of age who wilfully neglects 
such child in any manner likely to cause the 
child unnecessary suffering or injury to its 
health shall be guilty of a misdemeanor. It 
is clear that this provision includes the pro- 
vision of the repealed section. It must be 
noticed, however, that, in order to convict a 
person of manslaughter by neglect to call in 
medical aid, it is necessary to satisfy the jury 
that, if such aid had been called in, the life 
of the deceased would probably have been 
saved, or at least prolonged. This was de- 
cided by the Court for Crown Cases Re- 
served in the case of Reg. v. Morby (30 W. 
R. 613, 8 Q. B. D. 571), another similar pros- 
ecution of one of the Peculiar People, in 


Cases 








which, however, the medical witness would 
not swear that the deceased child’s life would 
have been probably prolonged by medical 
attention.” In the recent case at the Old 
Bailey the prisoner was found guilty of man- 
slaughter, as also was another of the Pecu- 
liar People charged with a similar offense. 
They were both released on their own recog- 
nizances, to come up for judgment if called 
upon —a leniency which the Solicitor’s 
Journal thinks was a mistake on the part of 
the court, for, unless these Peculiar People 
are punished they will continue to allow 
their children to die for want of proper at- 
tention. 





—— — 


Rotes of Cases. 

In Cleveland Nat. Bank v. Morrow, decided by 
the Supreme Court of Tennessee, in October, 1897 
(42 S. W. R., 200), it was held that a perpetual 
scholarship, granted to a person by a college in 
recognition of his gifts to it, authorizing him to 
place and keep therein one pupil without charge, 
is not subject to execution. 

The Court said in part: The question presented 
is whether this right of appointment vested in de- 
fendant Morrow is such property as can be taken 
for debt. It is argued that it is a valuable prop- 
erty right; that it is perpetual; that it is unlimited 
as to time, and unconditional; that it can be dis- 
posed of by will or deed or other proper transfer; 
and that the courts can divest it out of him and 
vest it in another. The only question before us is 
whether it can be seized for debt and sold at pub- 
lic sale. As to whether it can be revoked by the 
college authorities we are not called upon to de- 
cide. Neither are we called upon to say whether 
Morrow may devise or give it to another. None 
of these questions are involved in this case, except 
very remotely and incidentally. We have not been 
furnished with any authority upon this novel ques- 
tion. It will be noted that it was not a case of an 
ordinary scholarship sold by an institution to a 
purchaser, with right to use or sell and transfer it 
as he might choose, as is often done by schools. 
Nor is it a power over or attached to real estate 
or tangible property. It is not, in any correct 
sense of the term, an “estate.” It is merely a 
privilege or power to be exercised by and with 
consent of the college, and under its rules and 
regulations. Certainly the power cannot be exer- 
cised, and appointment made, except under such 
reasonable rules and requirements as the college 
might dictate. It must be subject to the charter 
and regulations which control the institution. Dr. 


Morrow, subject to these limitations, can appoint 
He can decline to appoint al- 


whom he pleases. 
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together. It is a privilege personal to him as 
long, at least, as he sees proper to exercise or re- 
fuse to exercise it. It does not appear that he has 
attempted to use it for any pecuniary or personal 
benefit. The appointment had been treated as an 
act of charity. If it can be sold publicly, any per- 
son might buy, and the power of appointment 
might thus be vested in disreputable hands. We 
do not think it is such a right as can be seized and 
sold for debt. 


In Hollenbeck v. Hall, decided by the Supreme 
Court of Iowa in October, 1897 (72 N. W. R. 518), 
it was held that to publish of one that he has for 
several years owed for medical services; that his 
attention has been repeatedly called thereto to no 
purpose; that finally, being sued therefor, he, hav- 
ing no other defense, he has cowardly slunk behind 
that of the Statute of Limitations, and that such a 
course is not in accordance with the writer’s idea 
of strict integrity —is not actionable within an 
Iowa statutory provision, defining libel as mali- 
cious defamation of a person by writing, tending 
to provoke him to wrath or to expose him to 
public hatred, contempt or ridicule, or to deprive 
him of the benefits of public confidence and social 
intercourse. 

The Court said: 

Conceding the letter to have been published, was 
it libelous? Our statute defines “libel” to be 
“the malicious defamation of a person made public 
by any printing, writing, sign, picture, representa- 
tion or effigy, tending to provoke him to wrath or 
expose him to public hatred, contempt or ridicule, 
or to deprive him of the benefits of public confi- 
dence and social intercourse” (Code 1873, sec. 
4097). “‘ Defamation” is defined by Webster as 
“the taking from another’s reputation.” Odgers, 
in his work on Libel and Slander, says: ‘ Words 
which produce any perceptible injury to the repu- 
tation of another are called defamatory.” It is “a 
false publication calculated to bring one in disre- 
pute ” (Cooley, Torts, 193). The derivation of the 
word leaves no doubt as to its meaning. Was 
there anything in the letter injurious to the good 
name of the plaintiff, or tending to bring him into 
disrepute? It is not dishonorable to be indebted 
to another, nor is it libelous to publish of another 
that he owes money (Reg. v. Coghlan, 4 Fost. & 
F., 316). To be in debt is very common, and to 
be unable to make payment does not necessarily 
involve moral turpitude. Nor is the debtor's 
reputation brought into question by making a de- 
fense which the law sanctions, and which rests on 
sound reason and long experience. Formerly, 
pleading the Statute of Limitations was looked 
upon with disfavor. Lord Mansfield remarked, in 
Quantock v. England (5 Burrows, 2630), “ that, in 
honesty, a defendant ought not to defend himself 
by such a plea.” The statute is now generally con- 


mate as any other. As said by Justice Story in 
Spring v. Gray (5 Mason, 523, Fed. Cas., No. 
13,259): “ The defense, therefore, which it puts 
forth, is an honorable defense, which does not 
seek to avoid the payment of just claims or de- 
mands, admitted now to be due, but which en- 
counters, in the only practical manner, such as are 
ancient and unacknowledged, and, whatever may 
have been their original validity, such as are now 
beyond the power of the party to meet, with all 
the proper vouchers to repel them. The natural 
presumption certainly is that claims that have 
been long neglected are unfounded, or, at least, 
are no longer subsisting demands. And this pre- 
sumption the statute has erected into a positive 
bar. There is wisdom and policy in it, as it 
quickens the diligence of creditors, and guards 
innocent persons from being betrayed by their ig- 
norance, or their in regard to 
transactions which have become dimmed by age” 
(see 3 Pars. Cont., 61; Penley v. Waterhouse, 3 
Iowa, 418). It cannot be libelous to accuse one of 
doing what the law approves. In Homer vy. En- 
gelhardt (117 Mass. 539), it is held that to accuse 
one of availing himself of the prohibitory liquor 
law, in order to defeat an indebtedness for liquor 
sold, is not libelous, the court remarking that, 
“the plaintiff having the right to make this de- 
fense, it is not libelous to publish the statement 
that he had done so.” Bennett v. Williamson (4 
Sandf. 60) is precisely in point. Since the law 
recognizes this defense as legitimate and honor- 
able, to accuse one of making it would not amount 
to defamation (Bish. Noncont. Law, sec. 283). 

2. The entire letter must be 
therefrom the plain import and natural meaning 
as intended, and the sense in which it was under- 
stood determined. The alleged facts are clearly 
stated. There is no mistaking them from the 
Opinions expressed by the writers of the letter. 
The characterization of the acts is based entirely on 
the assumption that the conduct of plaintiff in 
availing himself of the defense was not honest and 
in accord with their standard of integrity. The 
spirit and purpose of the letter may well be said 
to indicate an element of character quite as incon- 
sistent with the golden rule as that which permits 
omissions in the matter of pecuniary obligations. 
Such a letter may be the subject of just criticism, 
but its publication does not expose to public hatred 
or contempt in the sense or to the degree required 
by the law of libel (See Urban v. Helmick 
[Wash.], 45 Pac. 747; Donaghue v. Gaffy, 54 Conn. 
257, 7 Atl. 552). 


overconfidence 


considered and 


The case of the Western Assurance Company of 
Toronto v. The J. H. Mohlman Company, recently 
decided by the United States Court of Appeals, 
involved the construction of the following clause 
in an insurance policy, viz.: “ If a building or part 





ceded to be beneficial, and the defense as legiff- 


thereof fall except as a result of a fire, all insur- 
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ance by this policy on such building or its contents 
shall immediately cease.”” The court said in refer- 
ence to the construction of this clause: ‘“ Mani- 
festly it does not merely provide that the insurer 
will not be liable for the particular variety of loss 
by fire which results from fall; it stipulates for very 
much more, viz., that the contract which it ex- 
pressly provided shall normally continue for a 
year, shall, in the event of a fall, absolutely cease 
and determine, so that if a fall shall take place, 
which in no way impairs the property insured, and 
it thereafter be destroyed by fire, happening other- 
wise than by destruction by fall or from prohib- 
itive causes, the insurer is nevertheless not liable, 
because an event has happened which, by agree- 
ment of the parties, puts an end to the contract 
altogether. A clause drawn expressly to cover 
the case of a building falling before a fire has 
been inserted in the contract, and it is to be as- 
sumed that the whole intention of the parties on 
that subject is expressed in such clause. The cir- 
cumstance that the complaint alleged that the ‘ fire 
did not happen by reason of any of the causes ex- 
cepted by the terms of the policy,’ did not change 
the situation in any way.” 


In Commonwealth v. Ainsworth, decided by the 
Court of Quarter Sessions, Allegheny Co., Pa., 
Nov. 6, 1897, it was held that a decree of divorce 
granted in North Dakota is no defense to an ac- 
tion by a wife against her husband for non-support 
in Pennsylvania, if the evidence fails to show that 
the husband ever had a domicle in North Dakota, 
and the inference is that he went there for the pur- 
pose of obtaining a divorce. 

The court, ruling on the claim of the defendant 
that the decree in divorce referred to constituted 
a bar to the proceedings in this case, said: “ We 
cannot concur in this claim for two reasons: First, 
because the prosecutrix in this case, and the re- 
spondent in the divorce proceedings, never hav- 
ing had a domicile in the State of North Dakota, 
the court of Richland county had no jurisdiction 
over her, or power to pronounce any decree or 
judgment which would bind her, consequently the 
decree of absolute divorce granted October oth is 
void, at least outside of the limits of the State of 
North Dakota, so far as the same affects the rights 
of the prosecutrix. Second, because the evidence 
fails to satisfy us that the defendant is now or ever 
was a bona fide resident of the State of North Da- 
kota. A person’s domicile is the place in which he 
resides with intention of residence. It is his per- 
manent, not pretended, home. It must be actual, 
not intended; it must be bona fide, not a residence 
taken merely for the purpose of obtaining a di- 
vorce, and to be given up afterward. The defend- 
ant was in North Dakota just five months; during 
that time he worked at his trade a few weeks; he 
neither paid taxes nor voted while there, and left 
that State as soon as his divorce was granted, and 
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returned to Allegheny city. Surely bona fide domi- 
cile cannot be acquired under those circumstances. 
For these reasons we are of the opinion that the 
divorce obtained by defendant in the State of 
North Dakota is not a bar to the proceedings in 
this case, and that the defendant must contribute 
to the support of his wife and child.” 





—_—>___—__ 


CONVICTION OF MURDER IN FIRST DE- 
GREE REVERSED. 


EvipENCE, TENDING TO NEGATIVE THEORY OF 
INTOXICATION AND EstTaBLisH Fact oF IN- 
SANITY, ERRONEOUSLY EXCLUDED. 


N. Y. Court or APPEALS. 
October 26, 1897. 


THE PEOPLE OF THE STATE OF NEw York, Re- 
spondent, v. Martin V. Strait, Appellant. 


A party is entitled to the benefit of any competent 
evidence he may offer which bears upon a con- 
troverted question of fact embraced in the is- 
sue, and if the court excludes such evidence its 
rejection must be regarded as_ substantial 
error for which the judgment will be reversed 
upon appeal, unless it can be plainly seen that 
the rejection could not have legitimately af- 
fected the result. 

Upon the trial of the defendant for homicide his 
defense was insanity. When he rested his case 
the people gave testimony tending to show 
that on the day of the homicide the defend- 
ant was intoxicated, and that all his acts and 
conduct on that and other days relied upon by 
him as evidence of insanity could be attributed 
to his intoxication. When the people again 
rested the defendant offered to show, by the 
testimony of experts, that such acts and con- 
duct could not be accounted for in that way, 
and that the effect of alcohol upon the brain 
was not such as to produce them. This testi- 
mony was excluded by the court, under ob- 
jection on the part of the prosecution, that it 
was reopening the defendant’s case, Held, error, 
for which the judgment of conviction should 
be reversed. 


Appeal from a judgment of the Supreme Court 


entered in Chemung county upon the verdict of a 
jury convicting the defendant of murder in the 
first degree, and from an order denying his motion 
for a new trial made on the minutes of the Trial 
Court. 


Hosea H. Rockwell, for Appellant. 
Charles H. Knipp, for Respondent. 


Martin, J. At aterm of the Court of Oyer and 


Terminer, held in the county of Chemung, in No- 
vember, 1894, the defendant was indicted for the 
crime of murder in the first degree. It was charged 








386 


THE ALBANY LAW JOURNAL. 

















that on the 16th day of November, 1894, at the 
city of Elmira, in that county, he deliberately and 
with premeditation shot and killed his wife, Joan 
H. Strait. In the following May he was tried and 
a verdict of guilty was rendered. From the judg- 
ment of conviction entered on that verdict he ap- 
pealed to this court, where it was reversed and a 
new trial granted. The reversal was upon the 
ground that the court erred in admitting improper 
evidence. The defendant was again tried at a term 
of the Supreme Court held in that county com- 
mencing December 7, 1896, and was again con- 
victed of the same crime. When arraigned for 
sentence his counsel moved for a new trial upon 
the minutes, under section 465 of the Code of 
Criminal Procedure, and the motion was denied. 
From the latter judgment and the order an ap- 
peal has been taken to this court. 


That the defendant, at the time and place al- 
leged, shot his wife, and that she died from the re- 
sult of the wounds thus inflicted, were proved and 
not denied. Indeed, that the defendant killed her 
was conceded on the trial, and is conceded here. 
The only issue of fact presented in the case 
was that of the defendant’s sanity. His de- 
fense was that when the homicide occurred 
he was laboring under such a defect of rea- 
son as not to know the nature and quality of 
his act or that it was wrong. 

A great amount of evidence was introduced by 
each party, and witnesses, both lay and expert, 
were called and testified upon that issue. The wit- 
nesses called by the defendant gave testimony 
tending to show that he was laboring under such 
a defect of reason as not to know the nature and 
quality of his acts, or that they were wrong. Upon 
the other hand, the testimony of the people’s wit- 
nesses tended to show that he was sane and re- 
sponsible for his acts. With our view of this case 
we deem it unnecessary to consider the facts, or to 
do more than examine a few of the exceptions 
taken by the defendant. 


On the trial, after the people rested and the case 
had been turned over to the defendant and he had 
introduced his proof and rested his defense, the 
people proved that the defendant, to a greater or 
less extant, indulged in the use of intoxicating 
drinks, and that upon the day of the homicide he 
had been drinking. The court then permitted the 
prosecution, under the objection and exception of 
the defendant, to ask its expert witnesses whether 
all of the conditions of mental disturbance de- 
scribed in the hypothetical question put to wit- 
nesses for the defendant might not be accounted 
for on the ground of intoxication, and they testi- 
fied that they thought they might. The prosecu- 
tion was also permitted to prove by its experts 
that the conditions mentioned, which were the re- 
sult of intoxication, might exist and pass away 
when the intoxication was terminated and the per- 
son be sane all the time. 








Without referring specially to the various in- 
stances contained in the record it may be said gen- 
erally that the learned district attorney made a 
continued and persistent effort during the entire 
trial of the issue to establish that the defendant 
drank intoxicating liquors habitually, and that he 
was intoxicated upon the day of the homicide. 
This effort was opposed by the defendant with 
equal persistence. The evidence, however, was ad- 
mitted. The district attorney also sought to es- 
tablish by the evidence of the experts called in 
behalf of the people that all the acts and conduct 
of the defendant, which were relied upon by the de- 
fense as evidence of insanity, might be accounted 
for on the ground of his intoxication. Witnesses 
called by the people were permitted to give testi- 
mony to that effect. After this evidence had been 
received, the people for the second time rested. 

The defendant then recalled Dr. Wagner, who 
was a qualified expert, and offered to prove by him 
whether alcohol when taken internally acted upon 
the brain, was a direct brain poison, or was re- 
garded as a cause of insanity. To this proof the 
district attorney objected upon the ground that 
it was reopening the case, the court sustained it 
and the evidence was excluded. The defendant 
also sought to prove that he did not use intoxi- 
cating liquors, or at least to the extent testified to 
by the witnesses for the people. This evidence 
was also objected to by the district attorney 
upon the same ground, and excluded by the court. 
To all of these rulings the defendant duly excepted. 
That the purpose of this evidence was to disprove 
the theory of the prosecution, that the acts and 
conditions relied upon by the defendant as evi- 
dence of insanity might be attributed to his in- 
toxication, is manifest. It is equally manifest that 
the object of showing that he did not indulge in 
the use of intoxicating drinks, or to the extent 
proved by the witnesses called by the prosecution, 
was also to contradict and disprove that theory. 

It is extremely difficult to discover any ground 
upon which these rulings can be sustained. An 
examination of the record discloses that the issue 
of intoxication, so far as it was a basis of explain- 
ing the defendant’s acts as consistent with sanity, 
was one presented by the people and upon which 
they introduced a great amount of evidence, both 
as to the fact and by opinions of experts, while no 
such issue was, or could well have been, raised by 
the defendant, as it was totally inconsistent with 
the theory of his defense. 

After the people had been permitted to intro- 
duce this evidence, including the opinions of ex- 
perts, that all the conduct and conditions proved 
by the witnesses for the defendant might be at- 
tributed to intoxication rather than to insanity, 
we do not think the evidence offered by the de- 
fendant can be regarded other than in rebuttal of 
that given by the people when seeking to establish 
the sanity of the defendant, and that the court 
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erred in rejecting it upon the ground that it was 
reopening the case. 

It is doubtless true, as suggested by the court, 
that the defendant had been combating the theory 
of intoxication “all the way through.” But that 
issue was not tendered by the people until the de- 
iendant had rested, and hence he had no proper 
opportunity to present his evidence upon that 
question. Up to that time he could combat the 
question only by the cross-examination of adverse 
witnesses. He was not bound to content himself 
with that, but had a legal right to disprove the 
claim of the prosecution by witnesses who had not 
been called to testify against him. Moreover, not 
until then could he have properly proved by his 
expert witnesses that the effect of intoxication 
would not have been as testified to by the experts 
for the people. When the people rested upon the 
issue of insanity, was the first time that that class 
of evidence was properly admissible. Until then 
the case had been in the hands of the people since 
that issue was in fact raised. The defendant not 
only attempted to disprove what the prosecution 
had proved as to his intoxication, but also to es- 
tablish by a witness who was qualified, that, if 
the facts were as claimed by the prosecution, it 
could not have produced the result testified to by 
its experts. That the evidence, if it had been ad- 
mitted, would have had an important bearing upon 
the question in issue, there can be little doubt. 

As the defendant’s sanity was the only issue that 
was seriously litigated upon the trial, it cannot be 
said that the rejection of. this evidence could not 
have legitimately affected the result. Upon that 
issue it was claimed and proved by the people that 
the acts and circumstances relied upon by the de- 
fendant as evidence of his irresponsibility for his 
acts, might well be accounted for upon the theory 
of his intoxication. If true, this evidence weighed 
heavily against the defendant. He sought to dis- 
prove it by showing, first, that he was not intoxi- 
cated, or at least to the extent claimed by the 
people, and, second, that it could have had no such 
effect as claimed and testified to by the people’s 
witnesses. But he was prevented from introduc- 
ing that evidence upon the theory that it was re- 
opening his case. We do not think that that rul- 
ing can be upheld. It is manifest it was not a 
teopening of the case, but an attempt upon his 
part to disprove the evidence of the people given 
in answer to his proof upon the question of his 
insanity, and upon a subject which he was not 
required to anticipate until the evidence relating 
to it had been introduced by the learned district 
attorney. 

The counsel for the defendant then asked the 
same witness the following question: “‘ Now I ask 
you if the fact that, on the day of the commission 
of the homicide — I judge you have become famil- 
iar with the history of this case —the accused met 
certain acquaintances upon the street and bowed to 
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them and recognized them and even had conver- 
sation with them, during which those witnesses 
observed nothing peculiar in his appearance; that 
his appearance did not impress them as either nat- 
ural or unnatural, or rational or irrational, no 
more than would the appearance of any other ac- 
quaintance, whether the fact of itself would afford 
any evidence whatever as to the sanity or insanity 
of the accused on that day, assuming the condi- 
tions to remain as they were when you were form- 
erly on the stand and asked as to his condition?” 
This question was objected to as reopening the 
case, the objection was sustained, and the defend- 
ant excepted. What has already been said in re- 
gard to the exclusion of the other evidence which 
was objected to upon the same ground, applies 
with equal force to this ruling. 

It is well settled in this State that a party is en- 
titled to the benefit of any competent evidence he 
may offer which bears upon a controverted ques- 
tion of fact embraced in the issue, and if the court 
excludes such evidence, its rejection must be re- 
garded as substantial error for which the judgment 
must be reversed upon appeal, unless it can be 
plainly seen that the rejection could not have legit- 
imately affected the result, and if properly excepted 
to can be disregarded on appeal only when it can 
be seen that it did no possible harm. (Hobart v. 
Hobart, 62 N. Y. 80; Foote v. Beecher, 78 N. Y. 
155; Carroll v. Deimel, 95 N. Y. 252, 256; Hol- 
comb v. Holcomb, 95 N. Y. 316.) 

The errors in rejecting this evidence cannot be 
disregarded under section 542 of the Code of Crim- 
inal Procedure. That section provides that on ap- 
peal the court must give judgment without regard 
to technical errors or to defects or to exceptions 
which do not affect the substantial rights of the 
parties. The rulings in this case clearly are not 
within the principle of that provision. That the 
rejection of this evidence was a technical error or 
that it did not affect a substantial right of the de- 
fendant cannot be held. That statute is but little 
more than a codification of the previously estab- 
lished rule that even in criminal cases a new trial 
will not be granted for an erroneous ruling, where 
the appellate tribunal can see that by no possibility 
could the error have worked harm to the defendant. 
(Stokes v. People, 53 N. Y. 164.) Neither that 
rule nor the statute affects the well-established 
principle that the rejection of competent and ma- 
terial evidence, which is harmful to the defendant 
and excepted to, presents an error requiring a re- 
versal. Such a ruling affects a substantial right, 
even though the Appellate Court, with the rejected 
evidence before it, would still come to the same 
conclusion reached by the jury. The defendant 
has the right to insist that material and legal evi- 
dence offered by him shall be received and sub- 
mitted to the jury, and have the opinion of the 
jury taken upon all the evidence which is proper 


and admissible in the case. (People v. Wood, 126 
N. Y. 249.) 
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We are of the opinion that these rulings cannot 
' be sustained, and that the judgment must be re- 
versed and a new trial granted. 

All concur. 

Judgment reversed. 





WHAT THE LAW DECIDES. 


The disqualification of one of the three members 
of a town board to sit on a hearing for the revo- 
cation of a license is held, in State, ex rel. Getchel, 
v. Bradish (Wis.) 37 L R. A. 289, to make a de- 
cision of the board revoking the license invalid, 
and the chairman is held disqualified when he has 
procured a person to make an unlawful purchase 
in order to get evidence to revoke the license. 


A license to sell intoxicating liquor is held, in 
Voight v. Excise Comrs. (N. J.) 37 L. R. A. 292, 
to be a mere temporary permit which does not 
constitute property in any sense, and its revoca- 
tion can be made, without anything in the nature 
of a judicial proceeding, on proof by affidavit that 
the licensee has violated the law. 


Power to appoint a receiver before trial and 
judgment in a proceeding by the State to compel 
persons to desist from acting as a corporation 
without authority is denied, in State ex rel. Am- 
sterdamsch Trustees Kantoor v. Superior Court 
(Wash.) 37 L. R. A. 111. 


The silence of one-half the members of a city 
council when a vote to confirm an officer is taken 
is held, in State ex rel. Young v. Yates (Mont.), 
37 L. R. A. 205, to be equivalent to an assent 
which renders the mayor’s casting vote unneces- 
sary, or at least as a vote in opposition, which en- 
titles him to give a casting vote in support of the 
vote of the other members in favor of the con- 
firmation. 

For the death of a boy caused by the release of 
a pole used at a balloon ascension, when no pre- 
cautions were taken to prevent injury by it, it is 
held, in Richmond & M. R. Co. v. Moore (Va.), 
37 L. R. A. 258, that a street car company which 
owns and manages the park is liable, although the 
balloon ascension is given by an independent con- 
tractor. 


Insurance on a building in the name of the 
owner, but the premiums for which are paid by a 
lessee of a portion thereof, with an option to pur- 
chase the whole and have all payments of rent ap- 
plied as part of the purchase money, is held, in 
Williams v. Lilley (Conn.), 37 L. R. A. 150, to be- 
long to the latter, where he accepts the option 
and by the contract is required to keep the build- 
ing in condition for leasing, while there is a pro- 
vision that if he does not realize enough rents to 
reimburse him for his rent and expenses the differ- 
ence shall be returned to him. In a note to this 


case are reviewed the authorities on the rights of 


To constitute larceny of money found in a 
pocketbook the intent to appropriate it is held, in 
State v. Hayes (Iowa), 37 L. R. A. 116, not neces- 
sarily to exist at the time when the pocketbook 
was found, if the fact that it contains money is not 
then known. It is sufficient if the intent is formed 
when the money is discovered. 

The admissibility of declarations of a sick per- 
son to his physician is held, in Williams v. Great 
Northern R. Co. (Minn.), 37 L. R. A. 199, to be 
limited to statements of existing pain or of other 
existing symptoms, and exclusive of descriptions 
of past symptoms or past experiences. It is also 
held that statements to a physician by a person 
respecting his own virility are not admissjble in 
evidence in his own favor, but are mere hearsay. 

Nominal damages only are held, in Lowe vy. 
Turpie (Ind.), 37 L. R. A. 233, to be recoverable 
for breach of a contract to loan money or to ad- 
vance money to pay off debts and liens, although 
as a result of such breach the liens are foreclosed 
and the property subject thereto is lost. 

A member of a club who shares in a “ take-out” 
or percentage of the winnings of gambling which 
the club receives from the games played there, and 
in which he to some extent acts as manager, is 
held, in White v. Wilson (Ky.), 37 L. R. A. 107, 
to be such a joint wrongdoer with the winner that 
he cannot recover on a note for money loaned for 
use in the game. 

An express, company delivering a package of 
money to an impostor who represents that he is 
the consignee is held, in Pacific Exp. Co. v. 
Shearer (Ill.), 37 L. R. A. 177, to be not relieved 
by the fact that the impostor telegraphed for the 
money in the name of the consignee and himself 
received the reply, although the sender of the 
money believed the telegram came from the per- 
son whose name was signed to it. The authori- 
ties, which are somewhat in conflict, as to the ef- 
fect of delivery by a carrier to an impostor, are 
reviewed in the note to the case. 

A masons and builders’ association which re- 
quired members wishing to compete for a job to 
submit their bids in advance for examination by a 
committee of the association, and that 6 per cent. 
at least should be added to the amount of the low- 
est bid before it could be submitted in competi- 
tion, is held, in Milwaukee Masons’ & B. Asso. v. 
Niezerowski (Wis.), 37 L. R. A. 127, to constitute 
an unlawful combination, and a note of the mem- 
ber for the benefits and advantages which he ex- 
pected to receive is held unenforceable.on grounds 
of public policy. 

An agreement to establish a railroad depot at a 
certain place in consideration of a right of way is 
held, in Texas & P. R. Co. v. Scott (C. C. App. 
sth C.), 37 L. R. A. 94, to be satisfied by main- 
taining the depot there for thirty-six years, al- 
though it is then removed on account of the ex- 





vendor and vendee to proceeds of insurance. 
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DISREGARD OF TESTATOR’SINTENTIONS. 

V HILE the courts in construing any difficult 
\ passages in the wills of testators are accus- 
tomed to look to the intentions of such testators, 
and are not in general bound by the fetters of 
preceding wills, there are now and then reported 
instances in which the clear and obvious intention 
cannot possibly be carried into effect. In the 
Goods of Chilcott (1897, p. 223) illustrates this. 
There a testatrix had made a will in 1889 disposing 
of her property and appointed executors. In 1892 
she was minded to make a codicil, and she ac- 
cordingly instructed the solicitor who had framed 
her will to draft one. This was done, and the 
solicitor, naturally enough, imagined that it would 
be executed in due course. As a matter of fact, it 
never was executed. Very shortly afterwards she 
instructed another solicitor to make a second will. 
This second will, dated 1892, revoked the former 
will, but after disposing of her property appointed 
the same parties her executors. In the following 
year she again desired to make a codicil, and took 
her instructions to the first solicitor employed by 
her. He drafted it, assuming it to be a second 
cedicil to the will he had framed in 1889, in entire 
ignorance that there was extant the will of 1892. 
He accordingly inserted a clause confirming the 
will of 1889 and the first codicil thereto, and ex- 
plicitly stating that “ This is a second codicil to 
the will of Eliza Chilcott, which bears date the 
16th of July, 1889.” The question then was raised 
by the executors whether. the will of 1892 with the 
codicil of the following year constituted the testa- 
ment of the deceased, or whether the two wills 
and the codicil of 1893 were to be regarded as 
jointly forming the will of the testatrix. 

The effect of an intention to revive a revoked 
will, expressed in a dubious form by reference in 
a codicil, was considered with some elaboration in 
In the Goods of J. Steel, etc. (19 L. H. Rep. 91; 
L. Rep. 1 P. & D. 575), by Sir J. P. Wilde. There 
had been at that time, 1868, a series of three cases 
in which the broad question of the revocation of 
a will by a substitute, and the effect of a codicil 
purporting to revive the former, had been brought 
for the court’s decision. The result of the lengthy 
judgment then delivered was that, since the Wills 
act of 1837, an intention to revive must be ap- 
parent on the face of the codicil, either by some 
express words referring to the will as revoked 
and evincing a determination to resuscitate it, or 
by the dispositions made being incompatible with 
the non-existence of the former testament. There 
arc in this case three instances in which the inten- 
tion to revive was insufficiently demonstrated. A 
reference to these decisions is of great assistance 
to those called upon to advise on the operation of 
these overlapping and conflicting documents. 

In the case now under comment, Mr. Justice 
Corell Barnes found an instance where the facts 








warranted the opposite decision being arrived at. 
The solicitor engaged in drafting the codicil to 
the will of 1892 imagined and stated that he was 
operating upon the will of 1889 and the first codi- 
cil thereto, which he presumed had been executed. 
There was consequently clear language pointing 
to revival, and therefore it was held that both the 
wills, together with the codicil, must be admitted 
to probate as jointly forming the testament of the 
deceased. In this case, as the learned judge ex- 
pressed it, the result does not express the real in- 
tention of the testatrix, but the facts were too 
strong and he had to deal with the documents as 
they stood. It remains to be seen whether the 
construction of these instruments is possible with- 
out further trespassing on the testatrix’s inten- 
tions. 

A case which Mr. Justice Gorell Barnes re- 
garded as an authority for this decision may be 
briefly referred to. In 1881 the then president, Sir 
James Hannen, had a case (In the Goods ot Sted- 
ham, 45 L. T. Rep. 192; L. Rep. 6 P. Div. 205) 
before him where the question arose in this way: 
John Stedham, the testator, made a will in 1877 
whereby he made certain provisions for his six 
children. In 1878 he made a second will, in which 
he directed certain deductions as regarded two of 
these children. In 1880 he instructed a solicitor to 
draft a codicil whereby these two children should 
be precluded from benefit. By an oversight the 
codicil was so framed as to be applicable to the 
first will, and, indeed, contained no mention of the 
second will. The court was invited to allow pro- 
bate of the codicil with the second will only, but 
the president felt unable to accede, as the refer- 
ence was so unambiguous, and this course would 
introduce nonsense, as the codicil spoke of pro- 
visions in the will of 1877 which would not be 
found in the will of 1878. He therefore decided to 
admit all the documents to probate, and to leave 
the interpretation to be decided by courts of con- 
struction if necessary. 

Yet another instance of the same sort of thing 
may be cited in the case of In the Goods of Dyke 
(reported as a note to In the Goods of Stedham 
at L. Rep. 6 P. Div. 207). There the testator 
made a wil! in October, 1878, and revoked it by a 
will of November, 1878. The first will was taken 
charge of by a neighbor, while the second was in 
the custody of the solicitor who drafted it. In 
1880 the testator sent a messenger to the neighbor, 
and having procured the will, executed a codicil 
thereto. This expressly referred to the first will, 
and introduced certain modifications into its pro- 
visions. The question again was which of these 
instruments constituted the testator’s will. The 
president held that this was not a matter of mere 
mistake such as couid be cured; the codicil ex- 
pressly and of intention revived the early will, but 
did not revoke the later one, consequently all three 
instruments were admitted to probate. 
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The lesson to be learnt from these decisions is 
sufficiently obvious. It behooves solicitors in- 
structed to tamper with the testaments of clients to 
make careful inquiries into the nature of the docu- 
ments already existing, and to consider carefully 
upon which of these the testator desires to intro- 
duce changes. Testators themselves should also 
remember that, though the courts do their utmost 
to give effect to their intentions, a lack of proper 
full instructions may cause a solicitor, in all good 
faith, to expose the client’s relations and his estate 
to a series of interminable and costly applications 
to courts of construction. — Law Times (London). 


— o 


BOYCOTT NOT A LEGAL WEAPON. 





DECISION of considerable importance was 
that lately rendered by the Federal Court of 
Appeals for the ninth district, in the case of a cer- 
tain firm of employers against a union of coopers 
in Kansas City. The principle involved was the 
right of a labor organization not only to strike 
against the use oi new machinery but also to insti- 
tute a general boycott of the firm as a means of 
compelling its surrender. 

The legality of the boycott is apparently a de- 
batable and open question. Two out of the three 
judges held that the company boycotted was en- 
titled to an injunction against the coopers and 
their sympathizers restraining them from injuring 
its business. They reasoned that if a boycott was 
proper in the case of one kind of new labor-saving 
machinery, it might be employed to restrict and 
suppress the use of machinery oi all kinds, includ- 
ing those the industrial world has long since ac- 
cepted as indispensable and beneficial in the high- 
est degree. This, of course, is meant as a reductio 
ad absurdum of the claim that boycotting was le- 
gitimate, although the consideration of the potency 
and effectiveness of the weapon cannot be over- 
looked. 

Judge Caldwell, in a vigorous dissenting opin- 
ion, argues that boycotting, if peaceable and 
orderly, is as innocent as a strike. There is, he in- 
sists, but one just limitation upon the employ- 
ment of these weapons — namely, the observance 
of the law. It strikes us that Judge Caldwell is 
guilty here of assuming the very point at issue. 
To say that boycotters ought not to be molested 
so long as they respect the law is clearly an empty 
and question-begging proposition when the ques- 
tion in dispute is whether boycotting itself is law- 
ful or unlawful. Nor is it relevant to say that 
labor has no other effective methods of resisting 
powerful combinations of employers. The fact 
that there are no other means does not prove that 
a given mode is proper and permissible. 

So far boycotting has been upheld only in dis- 
senting opinions. The few decisions that have 


been rendered on the question have pronounced 
this powerful weapon one of aggression and un- 








lawful injury. A case now pending in Detroit 
brings the question before the courts in the most 
direct form possible and the determination will be 
watched with great interest. — Chicago Post. 

We are aware of the risk always taken in basing 
discussion oi a legal decision upon mere newspaper 
versions of its substance, without waiting for a 
copy of the opinion, says the New York Law 
Journal. Nevertheless, the recent decision of the 
U. S. Circuit Court of Appeals in the eighth cir- 
cuit, in Oxley Stave Co. of Kansas City v. Mem- 
bers of the Coopers’ Union and the Trades As- 
sembly of that place, has attracted wide popular 
attention, and it seems proper to venture upon 
some words of comment founded upon the press 
reports, which have the appearance of being fairly 
accurate and adequate. The suit seems to have 
been for an injunction to prevent the defendants 
from conspiring to carry out a boycott against the 
plaintiff for the purpose of compelling the latter 
to withdraw from use a newly invented machine 
for hooping barrels. Judges Sanborne and Thayer 
very naturally decide that the action of the de- 
fendants was illegal, and that the injunction would 
lie. The surprising feature of the case is that 
Judge Caldwell dissents. 

We have no knowledge of the particular form of 
the present boycott, but the general law on the 
subject is quite well settled. Toleration by the 
courts of the boycott principle would always be 
pro tanto giving countenance to anarchy. Courts 
have now with practical unanimity recognized the 
right of employes to strike, and to take any peace- 
able concerted measures against their present or 
former employers, to procure an increase of wages 
or the redress of any grievance. The gist of a 
boycott, however, is to draw utterly disinterested 
outsiders into a controversy, for the sake of com- 
pelling a recalcitrant employer to yield, through 
inaking life generally miserable, or the transaction 
of any business impossible. There could, of course, 
be no limit in principle to the extension of the cir- 
cumference of the boycott circle. A dispute be- 
tween an employer and its employes in one small 
locality might be made to cripple or demoralize 
business in remote places, and among persons who 
had no knowledge of what the original difficulty 
was about, and had never heard of the original 
parties. 

Under such circumstances it is to be regretted 
that any Federal judge was capable of giving his 
approval to such an expedient of industrial con- 
troversy. So far as can be gathered from the 
newspaper summary of Judge Caldwell’s views, 
they consist of the conventional diatribe against 
the evils of trusts and other combinations of cap- 
ital, with the opinion that it is necessary for con- 
serving the substantial rights of employes to 
uphold resort to the illogical and publicly oppres- 
sive measures in question. It is the duty of the 
courts to declare the law, and not to lecture on 
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political economy or commiserate with 


mental grievances. 


senti- 
There has been of late far too 
much stump speaking from the bench. But, over- 
looking for the moment the mistaken policy of 
judicial sermons upon popular wrongs, it may not 
be out of place in a legal periodical, in criticising 
an ultra vires judicial utterance, to indicate the 
theoretical fallacy as well as the pernicious tend- 
ency of the views so expressed. Not only is the 
method of boycott essentially anarchical, but in 
the present case it was resorted to, not to increase 
wages, but to prevent the use of a new machine. 
There is no doubt that the adoption of new me- 
chanical contrivances furnishes, from time to time, 
a means of temporarily neutralizing to an extent 
the power of the trades unions. It is therefore 
not unnatural that shortsighted and ignorant men, 
who do not realize that the progress of invention 
ultimately and in the long run benefits laborers 
themselves, should assume to direct the machinery 
of their organizations against the introduction of 
new scientific devices. Of course such efforts 
must prove as futile as all other attempts to fight 
the future. But the fact that a union of laborers 
essayed such a conflict is significant upon the men- 
tal calibre of the leaders. We are loathe to con- 
clude that the majority of any body of workmen 
really believed that a movement to suppress an 
actually efficacious labor-saving appliance could 
finally triumph. The most serious difficulty in 
dealing with the labor problem is the fact that 
representative, democratic government does not 
prevail among trades unions, but that they are 
despotically ruled by men without sufficient intel- 
ligence for leadership, who are often personally 
selfish, and who attain their positions through the 
blatant arts of the demagogue. It would seem that 
the only effect a judicial opinion, approving of the 
boycott as a means of fighting the advance of 
science, could have would to be afford some color 
of official encouragement to the laboring masses — 
who, beyond question, have real wrongs to be 
righted —in persisting in blindly following the 
leadership of the blind. 


a a a 


BE PUNCTUAL IN COURT. 


T HE Melbourne (Australia) Argus relates the 

story of a principal witness in a larceny case. 
in the Criminal Court, Frederick Fennell, being 
late when called for by the crier. Mr. Walsh, the 
crown prosecutor, then asked Mr. Justice Hodges 
to estreat the witness’s recognizances, and scarcely 
had the words been uttered when the police said, 
“Here he is.” Fennell appeared to be out of 
breath, and was hurried into the witness-box. 
Mr. Justice Hodges cast a relentless look at the 
witness and said, “ Where have you been?” 
Witness replied, “ At dinner,” to which the court 
retorted: “ You had plenty of time during the ad- 
journment to get your dinner. TI order your 





recognizances to be estreated. Your dinner has 
cost you £100.” The witness, who recently arrived 
in Melbourne from Sydney, was robbed of a gold 
watch and chain and £8, and has never seen the> 
property since. The man he accused of the rob- 
bery was acquitted. The Australian Law Times 
adds, as a matter of history, that his honor thought 
fit, on the following day, to rescind the order made 
by him for estreating the recognizances. The 
Times goes on in this pleasant vein: 

“No one, and especially a mere witness, has a 
right to keep the court waiting. And as every- 
body is held to know the law, of course, the wit- 
ness in the case in question must have remem- 
bered every word of the bond which had been 
hurriedly read over to him after the conclusion of 
the proceedings in the Police Court. Punctuality 
is the politeness of kings, and the essence of busi- 
ness, and although it may seem hard and odd that 
a man should be fined £100 for dawdling over his 
dinner, while a brutal husband who half kills his 
wife is only bound over to keep the peace (which 
he does not), yet the bruised limbs of a poor crea- 
ture are but as feathers when weighed against the 
awiul dignity of the court. This being so, per- 
haps, the argument may be logically conducted a 
step or two further. It is an historical fact that a 
worthy police magistrate — now retiring from the 
bench — came into court one day —it was in a 
remote country district — and seeing by the clock 
that he was five minutes late, promptly fined him- 
self a guinea, and duly paid the fine. He was 
quite right. He could not very well fine (or scold) 
suitors and witnesses for dilatoriness when he had 
sinned himself, and acting on that great maxim — 
strangely omitted from Broom’s excellent book, 
“What's sauce for the goose is sauce for the 
gander ’’ — he set an example which other magis- 
trates might well follow. For instance, it is the 
custom of most judges to announce that they will 
sit at half-past ten o'clock. The wisdom of this 
arrangement is doubtful. To expect a judge who 
sits till four o’clock, and sometimes till half-past 
four in the afternoon, to resume again at 10:30 on 
the following day, savors to our radical nostril, 
and in this country of Victoria, somewhat of 
“sweating.” It is true the ignorant layman may 
say the judge is free on Saturday and Sunday, has 
six weeks’ holiday at Christmas, a week at Easter, 
and a fortnight in July. But the very fact that 
such vacations exist may be taken as proof that 
they are necessary. Well, all this being so, what 
should happen if a judge comes in, say, at five 
minutes to II instead of 10:30 A. M. Why not fine 
himself a guinea for the first offense, two guineas 
for a repetition, and so adding a guinea each time 
on the hardened offender? He keeps shoals of 
witnesses, lawyers and the smaller fry of legal 
men waiting; he wastes their time, tries their tem- 
per. and—adjournments being oftimes the re- 
sult — swells up the bills of costs. But it is not 
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punctuality alone that impairs the dignity of 
courts. We would also advocate a series of fines, 
easily adjusted to a sliding scale, on outbreaks of 
temper on the part of the bench. For being ot- 
fensive to a Q. C., a judge might receive, for a 
first offense, a simple reprimand, such being fixed 
by a schedule; subsequent offenses might be pun- 
ishable by fine, which, of course, should be grad- 
uated according to the status of the offended 
party; as, for instance, so much in the case of an 
offended barrister, a lesser sum for an amalgam, 
and so on with solicitors, managing clerks and 
office boys. It may be objected that such a scale 
would offend on the score of respecting persons 
according to an artificial degree, but as a number 
of judges do not respect persons, no matter what 
their degree, the argument fails. We throw out 
these suggestions for the benefit of the Law Re- 
form Commission, when that lively body shall sit 
again — if it ever shall. It has, we think, become 
too much the vogue for judges to think they can 
do no. wrong, and that a practitioner can seldom 
do right. All men are theoretically equal before 
the law; let us try to approximate to equality in 
fact. 


JUDICIAL COSTUME-—ORIGIN OF THE 


“BLACK CAP” — APPELLATION 
OF “REVEREND.” 





HE procession of the judges on Monday last in 
the hall of the Royal Courts of Justice in 

their quaint robes, headed by the lord chancellor 
in all his paraphernalia, gives the opportunity of 
dilating on the peculiar variety of their costume so 
puzzling to the frequenter of the law courts. 

According to the statement of an excellent au- 
thority, a former clerk of the lord chief justice of 
England (Mr. Frayling), the following details are 
given as to the official list of judges’ robes and the 
special days appointed for their use: 

For Hilary Term. — First day in black robe and 
hood, trimmed with ermine. Wig, full-bottomed. 

Conversion of St. Paul, Jan. 25. — Scarlet robes, 
trimmed with ermine. 

Easter Term. — First day in purple robe and 
‘hood, trimmed with silk. Wig, full-bottomed. 

St. Mark’s Day, April 25.— Scarlet robes and 
hoods, trimmed with silk. 

St. Philip and St. James, May 1. — The same. 

Trinity Term. — Purple robes and hoods, silk 
trimming. 


Queen’s Birthday. — Scarlet robes and hoods, 


silk trimming. 

St. Barnabas’ Day, June 11. — The same. 

Michaelmas Term. — First day, black robe and 
hood, ermine trimming. 

Lord Mayor’s Day. — Scarlet robes and hoods, 
ermine trimming. 

Levées. — Black silk gown, plain bands, three- 
cornered silk hat, full-bottomed wig, breeches, 
shoes and buckles. 








House of Lords. — Robes with scarf and tippet. 
On the occasion of visit of the sovereign, full robes 
of state. 

Old Bailey Sessions. — Black robes, trimmed 
with ermine, silk scarf and tippet. 

Red-letter Days according to the Calendar. — 
Scarlet robes, trimmed with ermine for winter 
months. After Easter and Trinity terms, silk 
trimmings. 

St. Paul’s Cathedral. — First Sunday in Easter 
and Trinity terms, full robes, etc. 

Circuit Robes. — Scarlet robes, with beaver hat 
and full-bottomed wig — to open commission and 
swear in grand jury. 

The late Lord Coleridge is credited with mak- 
ing an alteration in costume by introducing a scar- 
let sash, to be worn over the right shoulder, while 
puisne judges were authorized to wear it over the 
left shoulder, attached to the hood at the back. 

Tue “ Brack Cap.” 

The “black cap” is the part of the costume 
which has always appealed to the sentiment of the 
outsider, on account of sympathy for the occasion 
of its use. Perhaps few questions have caused so 
much doubt as to its origin and as to the obscurity 
in which it was so long involved. The date of in- 
treducting the custom of using the “black cap” 
has never yet been traced. The cap was called the 
“judgment cap,” and is only used when sentence 
of death is passed. The covering of the head by 
the judge is a sign of mourning. The judge is 
supposed to be assuming the highest function of 
power, that is to say, taking away life, and there- 
fore the head is covered in token of putting on the 
full dignity of the crown, at the same time giving 
additional solemnity to the awful occasion. 

Tue APPELLATION OF “ REVEREND.” 

It would be interesting to learn when the title of 
“reverend,” as applied to judges, originated, and 
also when the custom, if ever, was dropped. In 
the archives of the seventeenth century mention is 
made of a publication of law reports headed, “ By 
the approbation of the reverend judges.” Shake- 
speare appears to have the expression in view when 
Othello declaimed, “Most potent, grave and 
reverend signors.” — Law Times (London). 


——_.—__——_- 


THESEVIDENCESOF PRISONERS. 





Two points of evidence arose in a recent trial in 
Victoria which are of interest with reference to the 
much-discussed proposal to alter the English law 
as to the evidence of persons accused of crime. 
The law of the colony (Act of 1891, No. 1,231, s. 
34) permits a prisoner or his wife or her husband 
to be called and sworn as a witness, with the pris- 
oner’s consent, at any stage of the proceedings. 
In Regina v. Buck and Burns (1896), 22 Vict. L. 
R. 66, two persons were jointly indicted for for- 
gery. The wife of Burns was admitted as a witness 
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for the Crown with her husband’s assent, but with 
the objection of counsel for Buck, who was then 
called as a witness in his own defense, with the 
objection of counsel for Burns. The full court, on 
a case reserved, held that the evidence of Buck was 
admissible against Burns, adopting as an authority 
Regina v. Martin, 17 Cox Cr. Cas. 36. The re 
sult of the colonial case is to empower one of two 
persons, jointly indicted, to give evidence incrim- 
inating the other without the necessity of resort- 
ing to the old procedure of either taking a plea of 
guilty or pardoning the prisoner to be called. One 
of the judges, be it said, severely criticised the pro- 
viso against asking questions not relevant to the 
particular offense, except where the prisoner elect- 
ing to testify gives evidence of good character, 
pointing out that it enabled a guilty prisoner to 
testify against an innocent, and precluded counsel 
from asking him as to previous convictions, even 
of perjury. — Law Journal (London). 


— o 


Legal Notes of Mertinence. 

The Supreme Court of Missouri has decided that 
smoke is not a nuisance, per se. 

Speaker Reed again denies the report that he in 
tends to retire from Congress at the close of his 
present term and practice law in New York City. 

At Cayuga, Ont., Mrs. Olive Adele Sternaman 
was on the roth found guilty 
husband and sentenced to be 
yard of the jail on Thursday, 


of the murder of her 
hanged in the court- 
January 20. 

A juror in a murder case at Syracuse blew out 
the gas, and he and three other jurors narrowly es- 
caped death. Meanwhile the prisoner is feeling 
comfortable and confident. — Boston Herald. 

Superintendent Austin Lathrop of the state pris- 
ons will recommend to the next legislature of New 
York that an appropriation be made for the erec- 
tion of a prison in the central part of the State at 
which all electrocutions shall take place. 


According to a newspaper statement, the oldest 
peace magistrate, and the longest in continuous 
service, in the State of Indiana, is Noah R. Free- 
man, of Winamac. He is said to have reached the 
age of 100 years, and has been a peace justice since 
1839. During his 58 years of service, he has ad- 
ministered the marriage service 2,896 times. His 
dockets record the trial of 8,979 cases, in none of 
which has his decision been overruled. He is the 
lineal ancestor of 138 descendants, and proposes to 
resign his office when the number has reached 150. 

If Luetgert should be convicted, his sentence be 
commuted, he be pardoned and then married 
again, all within seven years, what would be the 
positions, respectively, of the accused and the 
State of Illinois, if the supposed murdered wife 
should turn up, and, woman-like, desire to make 
his new conjugal relations unpleasant through pro- 





ceedings for bigamy? TLuetgert would not deny 
the actua! and animate existence of wife number 
one, but would not the state be bound by the 
record and forced into the ridiculous position of 
contending that, though “technically” alive she 
must be dead. — Minnesota Law Journal. 


Hon. M. described by the 
Washington Law Reporter as the most prominent 
of the colored members of the District of Colum- 
bia bar, died at his residence in Washington on the 
15th, inst. Although born a slave, he was given 
his freedom at a very early age. 


John Langston, 


He received a 
liberal education, and was admitted to the bar in 
Ohio prior to the war, being the first colored man 
to be admitted to the ranks of the profession in the 
west. He won distinction as a legislator and diplo- 
mat, having been a member of Congress from Vir- 
ginia, and minister and consul-general to Hayti. As 
an educator also he did much for the elevation of 
his race. Mr. Langston was an able lawyer and an 
unusually gifted orator. For a number of years he 
was a member of the faculty of the law school of 
Howard University. 

A few years ago it was a rare thing to see any- 
thing in the public prints from the pens of South 
Carolina writers. This was.not because our people 
lacked ability, but somehow it was not the fashion. 
Now quite a number of South Carolinians contri- 
bute to the magazines and hold their own with the 
hest writers of the country. We have literary men 
in our own State and even in the city of Abbeville. 
Walter L.. Miller spends what leisure he Mas from 
his official duties writing for the press, and his 
articles have attracted attention. In the ALBANY 
Law Journar for October 16th he has an article 
on “ What Should Lawyers Read?” He gives a 
lot of advice and suggests a course of reading. 
In the same publication for October 30th he has 
an article on “‘ Lawyers and Politics.” It is brief, 
but in it he manages to crowd in a lot of advice 
about how lawyers must do in certain political 
contingencies. Both articles are readable and re- 
flect credit upon Mr. Miller, but we do not agree 
with all his conclusions. — Abbeville (S. C.) 
Medium. 


————— 


English Notes. 


—' 


The appointment of Mr. John Charles Bigham, 
Q. C., to the vacancy on the common law bench is 
announced. 

Mr. Justice Wright, by appointment of the lord 
chancellor, has succeeded Lord Justice Collins as 
ex officio railway commissioner for England. 

It is stated that the lord chief justice is gradu- 
ally recovering from the injury to his knee. He 
has been able to walk a little and to take carriage 
exercise. 

The three lords justices now sitting in the 
First Court of Appeal— Lords Justices Smith, 
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Rigby and Collins—are all distinguished Cam- 
bridge men says the Law Journal. Nor is this the 
only thing they have in common. All three are 
anglers, and find the chief pleasure of their vaca- 
tions in the catching of salmon. 


The appointment of Mr. Arthur Moseley Chan- 
nel, Q. C., to a judgeship in the Queen’s Bench 
Division is a recognition of qualifications of a 
thoroughly sound and practical character. The 
new judge will as nearly as possible fill the void 
made by the retirement of Mr. Justice Charles. 
Much of the time of the courts in these days is 
occupied with the construction of ill-drawn and 
obscure statutes. In this work Mr. Justice Chan- 
nell has had a unique experience. — Law Times. 

For the recent examination preliminary to “ call 
to the bar,” 114 students presented themselves, of 
whom but 52 were successful in satisfying the ex- 
aminers. Less difficulty seems to attend the attempt 
to pass in the Roman Law and Constitutional Law 
subjects than in those relating to English Law. 
It is worthy of note that 6 students in the general 
pass list come from the Middle Temple, 7 from 
Gray’s Inn, 14 from Lincoln’s Inn, and 23 from 
the Inner Temple. 


Mr. Justice Vaughan-Williams, who has been 
appointed to the seat in the Court of Appeal va- 
cated by Lord Justice Ludlow’s retirement, was 
born in 1838. He was a graduate of Christchurch, 
Oxford, taking his B. A. degree in 1860. In the 
Inn, choosing the south-eastern (then the home) 
following year he was called to the bar at Lincoln’s 
circuit, also practicing as a special pleader, and at 
the Surrey Sessions. He received the honor of 
silk in 1880, and became a judge in succession to 
Mr. Justice Manisty in 1800. In 1865 he married 
Laura, youngest daughter of the late Mr. Edmund 
Lomax, of Netley, Surrey. 


The Westminster Gazette says that Lord Justice 
Williams is distinguished for his unconvention- 
ality. His departure from the traditional habit of 
judges to travel in first-class compartments on 
their railway journeys from one circuit town to 
another once occasioned an amusing mistake at an 
assize town on the Western Circuit. The high 
sheriff was waiting with his retinue to receive him. 
As the train drew up at the platform a distin- 
guished-looking man stepped out of a first-class 
carriage. “‘ This must be the judge,” concluded 
the high sheriff, who hastened to greet him with 
the reverence to which judges are accustomed on 
circuit. Meanwhile Mr. Justice Vaughan-Wil- 
liams was getting out of a third-class compart- 
ment in the rear of the train and devoting his 
attention to his luggage. The distinguished-look- 
ing man, whom, to his utter embarrassment, the 
high sheriff had mistaken for the judge, was the 
late Mr. Bovill, the clerk of the circuit. 








Legal Laughs. 





Luke Tulliver was an inventive genius; he was 
also a court baliff, a carpenter, a hay rancher and 
the postmaster in Teton City. When the judge 
who swung around the district which took in 
Uintah county came up to Teton to hold court 
Tulliver did the “Oh yes-ing” and kept things 
running smoothly. One term they had a little 
one-horse murder case which, to all the world, 
with the exception of the jury, was as clear as dis- 
tilled water. But the jury, strangely enough, real- 
izing its own importance, became strongly set in 
conflicting opinion, and in two days was tied in a 
hard, complex knot. 

The townspeople were impatient, and the judge 
was vastly annoyed, for he had been invited to 
speak at a banquet down at Rawlins, and he 
wanted to get away. He called the jury before 
him three times and lectured it as to its duty. He 
pleaded with the members of it to get together. 
He offered to explain any tangle. But the twelve 
men were sullen and immovable. 

* Look here, your honor,” said Luke Tulliver, 
returning after conducting the disputatious twelve 
to their room. “I can get a verdict out of that 
outfit. Do you really want one?” 

The judge warmly declared that he did, and con- 
tided his canvasback and wine hopes to Luke. 

“T might discharge them,” he said, “ but the 
cost of another trial would Be ruinous.” 

* Don’t you bother,” said Luke Tulliver. 

Twelve minutes later the jury returned a verdict. 

“ How on earth did you manage it?” asked the 
court after the jurors had fled in excited haste, 
without waiting to inquire as to fees. 

“TI cussed the gov’ment,” said Luke. 

“ Did what? I don’t understand.” 

“Stood outside the jury room door an’ cussed 
the gov’ment till further orders an’ regardless. 
Cussed it up an’ down, black an’ blue, this way an’ 
that.” 

“ And do you mean to say you roused the patri- 
otism of these men? that > 

“Judge, you're new. Them fellers don’t know 
they is such a thing as the Declaration of Inde- 
pendence. The only Bunker Hill they know is 
Bunker Hill, Goss county, Idaho. But, sir, them 
men knows the minin’ laws by heart.” 

“Year” 

“Yes. An’ when I got up on my feet at the 
door of that jury room an’ cussed the President, 
the Supreme Court an’ the two houses of Congress 
for enactin’ a law that made it necessary for a 
court bailiff to stick to a fool jury, while everybody 
else in town was chasin’ up to Burgo creek to file 
claims along the bottom where Tony Clare dis- 
covered gold, pounds to the ton, last night — when 
I made my few remarks just to no one in partick- 
ler, the door of the jury room opened an’ Pete 
Brewer looked out. 
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“* Did you say gold had been struck on Burgo?’ 
says he. 

“* T am not allowed to communicate any con- 
yersation to the jury,’ says I. 

“* Hm-m-m,’ says he, an’ Roy Blake looked out. 

“* What's that?’ says he, ‘ gold in Burgo?’ 

“*T can’t talk to you,’ says I. ‘ Nevertheless, 
cuss an’ eternally, essentially an’ particklerly cuss 
the gov’ment that obliges me to stay here while 
lke Smart an’ Lefty Gavin is diggin’ out nuggets 
like pertaters.’ 

“* Pertaters, said Red Horton, lookin’ out. 
‘Gents — pertaters you say?—I move we have 
one more vote, an’ I for one say the feller ought to 
be hung.’ 

“Well, sir, your honor, they took a vote in 
less’n nineteen seconds, an’ them black streaks 
cuttin’ across the horizon is the twelve good men 
an’ true breakin’ for Burgo. They’ll look right 
considerable afore they'll find a strike in that cac- 
tus country, but we’ve got our verdict, you’ve got 
your dinner, an’ the boys have got a hangin’ just 
the same. Oh, you can accomplish most anythin’ 
by proper cussin’ of the gov’ment.” 

The judge told the story down at Rawlins, but it 
was disbelieved. — Chicago Record. 
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WHEN DOES " ISSUE” MEAN * CHILDREN.’ 





Perhaps there has been no more fruitful source 
of litigation than the use in wills and other docu- 
ments of the word “ issue.” 
word. 


It is an ambiguous 
In ordinary language it means children, 
and only children; as when one talks of what issue 
a man has, or what issue there has been of a mar- 
riage. But in the language of lawyers it includes 
descendants of every degree, and even the addi- 
tion of such words as “ begotten of John Smith” 
will not necessarily restrict “issue” to the sense 
of “ children” of John Smith. But there is a case 
which often arises in which it is settled that the 
generality of the word “issue will be restricted; 
for where the “ parent” of “issue” is spoken of, 
the word issue is prima facie restricted to children 
of the parent. This rule is commonly known as 
the rule in Sibley v. Perry, and its importance may 
be easily recognized if one considers the enor- 
mously large class of wills which contain devises 
or bequests to children of a named person with a 
direction that the issue of any child dying before 
the period of distribution shall take their parent’s 
share. Lord Eldon does not, however, appear to 
have intended to lay down in that case any general 
tule or canon of construction; he only dealt with 
the peculiar language of the will which he had be- 
fore him. Subsequent decisions have built up the 
tule, which has not always been spoken of respect- 
fully. “ Suppose,” said Lord Justice James, “a 
man to leave his property to his wife for life, and 
at her death to all his children then living and the 
isste of such of them as should be then dead, 
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equally to be divided between them, the issue of 
any of them who might be then dead to take only 
their parent’s share. Suppose then his children all 
to die before the period of division, having had 
children who predeceased them, leaving families. 
The grandchildren might go to the workhouse and 
the family property go to a stranger under the re- 
siduary gift. That seems a possible result of that 
rule.” In the same case Lord Esher is reported 
to have said that he should have no objection to 
be present at the funeral or Sibley v. Perry. But 
the rule is very often one of convenience; it may 
prevent property which a testator really intended 
to go to his children or grandchildren per stirpes 
from being divided among children, grandchildren 
and great-grandchildren as tenants in common per 
capita. — Law Journal (London). 
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F PRICES PAID TO MODERN AUTHORS. 


Rudyard Kipling commands the highest price of 
any living author, according to the Pall Mall Ga- 
zette, which says that it paid $750 for each of his 
“ Barrack Room Ballads,” and that ‘“ The Seven 
Seas” brought him $11,000. He has received 50 
cents a word for a 10,000 word story. Anthony 
Hope charges $450 for a magazine story, reserving 
the copyright. Mr. Gladstone’s price for a review 
is $1,000. Conan Doyle received $35,000 for 
Rodney Stone,” Mrs. Humphrey Ward $40,000 
for “ Robert Elsmere,” $80,000 each for ‘‘ David 
Grieve” and “ Marcella,” $75,000 for “ Sir George 
Tressady,” and $15,000 for “* Bessie Costrel.” Ian 
Maclaren has made $35,000 out of “ The Bonnie 
Briar Bush” and “ Auld Lang Syne.” Rider Hag- 
gard still asks from $75 to $100 a column of 1,500 
words, and will not write for less than $10,000. 
The highest price ever paid for a novel is $200,000, 
which, the Pall Mall Gazette says, was handed over 
to Alphonse Daudet for his “ Sappho.” Zola’s 
first 14 books netted him $220,000, and in 20 years 
he has made at least $375,000. Ruskin’s 64 books 
bring him in at least $20,000 a year. Swinburne, 
who writes very little, makes $5,000 a year by his 
poems. Browning, in his later years, drew $10,000 
a year from the sale of his works, and Tennyson 
is said to have received $60,000 a year from the 
Macmillans during the last years of his life. Mr. 
Moody is believed to have beaten all others, as. 
more than $1,250,000 has been paid in royalties for 
his hymns. 
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Aotes of Recent Amevican Decisions. 

Accident Insurance — Classification. — One in- 
sured as a bookkeeper against accident by a policy 
classifying as more hazardous the occupation of 
“hunter or hunting,” and providing that if injury 
occurs “while performing an act pertaining to an 
occupation classed as more hazardous” than the 
one under which the policy is issue, “ or while en- 
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gaged in a more hazardous occupation,” insured 
shall be entitled only to such indemnity as the pre- 
miums paid would purchase in the class in which 
such occupation is classed, is not prevented from 
recovering the indemnity provided for a book- 
keeper, though shot by discharge of a gun he was 
carrying while hunting for recreation. (Holiday 
v. American Mut. Acc. Assn. of Oshkosh, Wis. 
[Iowa], 72 N. W. Rep. 448.) 

Assignments Pendente Lite — Effect. — The as- 
signment pendente lite of a chose in action which 
is the subject of the suit does not form ground for 
abatement, where the assignor has agreed to con- 
tinue the suit for the benefit of the assignee. 
(Drouilhet v. Pinckard [Tex.], 42 S. W. Rep. 135.) 

Banks and Banking—Fraud by Agent — 
Knowledge. — A bank is presumed to know what 
its president knows only while he acts within the 
scope of his agency, and hence it is not imputable 
with knowledge of his fraudulent intent in draw- 
ing a fund from the bank in his private capacity as 
trustee of the fund, with intent to misappropriate 
it. (Knobeloch v. Germania Sav. Bank [S. Car.], 
27 S. E. Rep. 962.) 

Bills and Notes — Fraud. — The maker of notes 
given in payment of his subscription to a syndicate 
organized to purchase the assets of a corporation, 
and used by the syndicate in making the purchase, 
cannot avoid them for fraudulent representations 
as to the value of, and the incumbrances on, such 
assets, where the representations were made by 
his associates in the syndicate, and the promoters 
thereof, and not by the vendor. (Tradesmen’s 
Nat. Bk. v. Looney [Tenn.], 42 S. W. Rep. 149.) 

Contract — Employment — Breach — Dis- 
charge. — Failure of the servant to perform his 
work in an absolutely skillful and satisfactory 
manner does not, in the absence of a special con- 
tract, authorize his dicharge, but only failure to 
perform it in a reasonably skillful manner. (Cres- 
cent Horseshoe & Iron Co. v. Eynon [Va.], 27 S. 
I. Rep. 935.) 

Contempt — Interference with Property in Cus- 
tody of Court. — Where a marshal, who had taken 
goods on a writ of replevin directing him to de- 
liver them to the plaintiff, permitted plaintiff's 
agents to pack the goods, load them into a car, 
and procure a shipping receipt and bill of lading 
therefor, such acts constituted a delivery to the 
plaintiff, and the goods thereby passed out of the 
custody of the court, and a sheriff who thereafter 
levied on them under a writ of attachment issued 
by a State court was not guilty of contempt of the 
Federal court. (Animarium Co. v. Bright [U. S. 
C. C., D., N. J.], 82 Fed. Rep. 197.) 

Deed — Conveyance to Wife — Fraud. — The 
defendant, being indebted to his wife for various 
loans made to him, evidenced by his two notes, 
transferred to her the note of a third party for a 
similar amount, in consideration of the cancella- 














tion of his notes: Held to be a valuable consider- 
ation, and not in fraud of creditors. (Muir y, 
Miller [Iowa], 72 N. W. Rep. 409.) 

Frauds, Statute of — Part Performance. — In or- 
der that the making of improvements may be a 
sufficient part performance to take a contract for 
an interest in lands out of the statute of frauds, 
they must be such as would not have been made 
except in reliance upon the contract; they must 
be substantial and permanent in character, and the 
loss thereof a sacrifice to the purchaser. (Cooley 
v. Lobdell [N. Y.], 47 N. E. Rep. 783.) 

Federal Courts — Following State Decisions — 
Powers of State Corporations. — When the highest 
court of the State has determined the extent of the 
powers and liabilities of corporations created under 
its laws, that decision is conclusive in the national 
courts in all cases involving no question of gen- 





eral or commercial law, and no question of right 
under the Federal Constitution. (Sioux City Ter- 
minal Railroad & Warehouse Co. v. Trust Co. of 
North America [U. S. C. C. of App., Eighth Cir- 
cuit], 82 Fed. Rep. 124.) 

Insanity — Lunatic — Contract. — Where a per- 
son contracts with a lunatic with knowledge of his 
disability, and the contract is set aside on that 
ground, the lunatic can be charged only with such 
benefits as he actually received. (Creekmore v. 
Baxter | N. Car.], 27 S. E. Rep. 994.) 

Master and Servant — Assumption of Risk — 
Telephone Lineman.—In McGorty v. Southern 
New England Tel. Co., 38 Atl. Rep. 350, it was 
held that a lineman in the employ of a telephone 
company cannot recover for an injury caused by 
the fall of a pole on which he was at work, not- 
withstanding a prior statement by the foreman that 
he had been up the pole, and that it was safe, 
where plaintiff knew that it was the rule and cus- 
tom for each lineman to test the pole for himself, 
and that suitable appliances were at hand for mak- 
ing such test, and for securing the pole in case the 
lineman doubted its safety. 
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Proceedings of the Fourteenth Annual Meeting 
of the Bar Association of the State of Kansas. 


For the thirteenth time the famous little Co- 
lumbia Pad Calendar makes its annual and wel- 
come appearance. The 1898 issue is not only 
brightly illustrated, but filled with choice thoughts 
and verses from the army of Columbia riders in 
all parts of the world. Hardly a more desirable 
memorandum pad can be imagined than the Co- 
lumbia calendar. It may rest on the desk at any 
angle and is always ready for reference. It will be 


mailed to any address by sending five 2-cent 
stamps to the calendar department of the Pope 
Manufacturing Co., Hartford. Conn, 





